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Misty Ann Giles, Director
Montana Department of Administration
c/o Michael Manion, Legal Counsel
Email delivery: MManiongmt.gov
Todd Everts, Esq.
Legislature Legal Services Division
Email delivery: teverts@mt.gov
Re: Legislative Subpoena dated April 8, 2021
Dear Director Giles, Mr. Manion, Mr. Everts:
I write this letter in my capacity as legal counsel for Beth McLaughlin, the
Montana Supreme Court Administrator. This letter pertains to the Legislative
Subpoena served April 8 on the Department of Administration. We write to
request that the Department temporarily but immediately stay action on that
subpoena for reasons noted below. If the Department of Administration, instead,
chooses to proceed, we respectfully ask that you advise us of your intentions so
we may file an emergency motion with the Montana Supreme Court.
The Legislature, by its subpoena, seeks communications that reside within
the Judicial Branch of Montana government. It is our position that legislative
subpoenas for internal judicial documents are categorically invalid as in violation
of fundamental separation of powers principles, among other things. Regardless,
it is our intention to propose a means of resolving the issues raised by the
subpoena in an orderly way.
The most troublesome aspect of the Legislative Subpoena is its breadth.
Legislative subpoenas must be specific and narrowly drawn. Yet, this subpoena
seeks "all emails and attachments" sent or received by Court Administrator Beth
McLaughlin between January 4, 2021 and April 8, 2021.
The Legislature's subpoena relates to the petition pending before the
Supreme Court regarding SB 140 and its elimination of the Judicial Nomination
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Commission. Yet there is no such limitation in the subpoena. The subpoena
asks for every email with one minor exception relating to "decisions made by the
justices in disposition of final opinion." Because of her position and broad
responsibilities, the Court Administrator's emails contain personal and private
information. For example, the requested emails likely contain private medical
information, personnel matters including employee disciplinary issues,
discussions with judges about ongoing litigation, information regarding Youth
Court cases,judicial work product, ADA requests for disability accommodations,
confidential matters before the Judicial Standards Commission, and information
that could subject the State to liability were protected information exposed.
Without a mechanism to review every email in that three-month period and
screen them for privileged or private information, the Department could easily
disclose sensitive, private information and create serious liability problems for
the State.
We firmly take the position that judicial records are not subject to
legislative subpoena. We further take the position that the Department of
Administration has no authority over judicial branch records. Nevertheless, in
the interest of avoiding litigation of constitutional dimension, I write to propose
at least a temporary solution that avoids irreparable harm wrought by executive
branch production ofjudicial records containing private and privileged
information.
I suggest an orderly process by which the legislative subpoena of April 8
be withdrawn, revised to be more narrowly tailored to information regarding
discussions of SB 140 and then served on the branch of government whose
records are being sought - specifically, the Supreme Court Administrator. The
Court Administrator will respond through an orderly process that protects
existing privacy interests.
We understand the Department of Administration is actively working this
weekend to produce documents in response to the subpoena. Given the extreme
time sensitivities and irreparable harm that will result, please advise immediately
if you agree to stay response to the legislative subpoena until the issues are
resolved by agreement or through court process. If you are unwilling to agree to
our proposal, we will file an emergency petition asking for a temporary
restraining order and an order quashing the subpoena and staying response by
the Department of Administration until the important Constitutional and
personal privacy issues can be resolved in a legally appropriate way. If you
choose for us to proceed in that fashion, we will advise the Court that our motion
is opposed.
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You may reach me directly via my cell phone at 406 370-3926 or by email
at rcox@boonekarlberg.com. Thank you for your consideration. I look forward to
hearing from you.
Sincerely,

cc:

Beth McLaughlin
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